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I. INTRODUCTION 

Courts developed the theory of initial interest confusion (or 
“pre-sale confusion”) to address the unauthorized use of a 
trademark in a manner that captures consumer attention, even 
though no sale is ultimately completed as a result of any initial 
confusion. During the last few years, the initial interest confusion 
doctrine has become a tool frequently used to resolve Internet-
related disputes.1 Indeed, some courts have characterized initial 
interest confusion on the Internet as a “distinct harm, separately 
actionable under the Lanham Act.”2 

This article considers whether the initial interest confusion 
doctrine is necessary in the context of the Internet. Courts typically 
have found actionable initial interest confusion when Internet 
users, seeking a trademark owner’s website, are diverted by 
identical or confusingly similar domain names to websites in 
competition with, or critical of, the trademark owner. A careful 
analysis of these decisions, however, leads to the conclusion that a 
distinct initial interest confusion theory may be unnecessary to 
resolve cases involving the unauthorized use of a trademark as a 
domain name. In fact, traditional notions of trademark 
infringement law and multi-factor likelihood of confusion tests may 
adequately address the balancing of interests required in cases 
where courts must define the boundaries of trademark owners’ 
protection against the use of their marks in the domain names of 
competing websites. The Federal Trademark Dilution Act (FTDA)3 
and the Anticybersquatting Consumer Protection Act (ACPA)4 
                                                                                                                 
 ∗  Mr. Klein is a partner in the firm of Paul, Hastings, Janofsky & Walker LLP, New 
York, New York, Associate Member of the International Trademark Association.  Mr. Glazer 
is a partner in the firm of Patterson Belknap Webb & Tyler LLP, New York, New York, 
Associate Member of the International Trademark Association.  The views expressed by the 
authors herein do not necessarily reflect the views of either Paul, Hastings, Janofsky & 
Walker LLP or Patterson Belknap Webb & Tyler LLP. 

 1. See Golden W. Fin. v. WMA Mortgage Servs., No. C-02-05727 (CRB), 2003 WL 
1343019, at *6 (N.D. Cal. Mar. 13, 2003) (stating that initial interest confusion is a “‘brand 
of confusion particularly applicable to the Internet.’”) (quoting Playboy Enters., Inc. v. 
Netscape Communications Corp., 55 F. Supp. 2d 1070, 1074 (C.D. Cal. 1999)). 

 2. J.K. Harris & Co. v. Kassel, 253 F. Supp. 2d 1120, 1124 n.2 (N.D. Cal. 2003). 

 3. 15 U.S.C. § 1125(c) (2003).  

 4. 15 U.S.C. § 1125(d) (2003). 
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provide additional protection against the unauthorized use of 
domain names that dilute famous marks or evidence a bad faith 
intent to harm trademark owners or the goodwill of their marks.  

This article also reviews the development of the initial interest 
confusion doctrine in cases involving the unauthorized use of a 
trademark in the searchable code (or “metatags”) of a website. 
While many courts have held that such use can create actionable 
initial interest confusion by causing Internet search engines to list 
a hyperlink to the unauthorized user’s website among the results 
generated by an Internet user’s search engine query for the 
trademark, the initial interest confusion doctrine may be 
inapplicable in the metatag context because such unauthorized 
use, without more, does not appear to give rise to any of the harms 
that courts historically have used the doctrine to address. Unless 
infringing domain names or website content are used, the 
inclusion of a hyperlink to a website in a list of search engine 
results does not necessarily mislead consumers as to the source of 
the website they access, unintentionally divert consumers to the 
website against their will, or cause consumers to accord the 
website undue credibility. In fact, the Internet has evolved in such 
a manner that the Ninth Circuit recently criticized Internet search 
engine results as being “largely irrelevant.”5 Further, the 
conclusion that the initial interest confusion doctrine should not be 
applied in the metatag context is consistent with the Supreme 
Court’s reasoning in Moseley v. V Secret Catalogue, Inc.,6 which 
suggests that a finding of liability requires some identifiable harm 
to the consumer or the trademark owner (in the form of likelihood 
of confusion), or to the mark itself (if deemed to be a famous mark 
for purposes of the FTDA). 

II. ORIGINS OF THE 
INITIAL INTEREST CONFUSION DOCTRINE 

The test for trademark infringement typically focuses on the 
likelihood of confusion at the point of sale, i.e., the likelihood that a 
consumer will be misled by the unauthorized use of a trademark 
and purchase goods or services sold by someone other than the 
trademark owner.7 By contrast, initial interest confusion, although 
dispelled prior to the point of sale, allows a competitor to “get its 

                                                                                                                 
 5. Interstellar Starship Servs., Ltd. v. EPIX, Inc., 304 F.3d 936, 945 n.10 (9th Cir. 
2002). 

 6. 123 S. Ct. 1115 (2003). 

 7. See generally, 3 J. Thomas McCarthy, McCarthy on Trademarks and Unfair 
Competition, § 23:5 at 23-17 (4th ed. 2002) (“The most common and widely recognized type 
of confusion that creates infringement is purchaser confusion of source which occurs at the 
time of purchase: point of sale confusion.”). 
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foot in the door” with consumers seeking to purchase goods and 
services sold by both the competitor and the trademark owner.8  

The Second Circuit’s seminal decision in Grotrian, Helfferich, 
Schulz, Th. Steinweg Nachf. v. Steinway & Sons9 provided the 
model for analyzing initial interest confusion. The Second Circuit 
found that the use of GROTRIAN-STEINWEG in connection with 
pianos infringed the STEINWAY & SONS mark, even though it 
was unlikely consumers would purchase a GROTRIAN-
STEINWEG piano under the mistaken belief it was a STEINWAY 
& SONS piano.10 The actionable harm was that consumers likely 
would believe, at least initially, that GROTRIAN-STEINWEG was 
affiliated with the owner of STEINWAY & SONS and consider 
purchasing GROTRIAN-STEINWEG pianos on that basis.11 

Subsequent decisions applying the initial interest confusion 
doctrine have observed that initial interest confusion manifests 
itself in three ways: (i) the diversion of the prospective customer’s 
initial purchase interest; (ii) the potential effect of that diversion 
on the customer’s ultimate purchasing decision caused by an 
erroneous impression that the goods and services of the junior user 
of the trademark are associated with the trademark owner’s goods 
and services; and (iii) the initial credibility the customer may 
accord to the junior user’s goods and services as a result of the 
reputation and goodwill of the trademark owner in its mark.12 This 
harm is not cured by the consumer’s investigation prior to or at the 

                                                                                                                 
 8. See, e.g., Syndicate Sales, Inc. v. Hampshire Paper Corp., 192 F.3d 633, 638 (7th 
Cir. 1999) (“Such ‘bait and switch,’ also known as ‘initial interest’ confusion, will affect the 
buying decisions of the consumers when it permits the competitor to ‘get its foot in the door’ 
by confusing the consumers”); see also 3 McCarthy, supra note 7, § 23:6 at 23-26 (comparing 
initial interest confusion to a jobseeker who misrepresents his educational background on 
his resume to obtain an interview; the misrepresentation causes competitive damage by 
giving the jobseeker “a clear advantage over others with the same background who honestly 
stated their educational achievements on their resumes.”).  

 9. 523 F.2d 1331 (2d Cir. 1975). 

 10. Id. at 1342. 

 11. Id. 

 12. BigStar Entm’t, Inc. v. Next Big Star, Inc., 105 F. Supp. 2d 185, 207 (S.D.N.Y. 
2000) (citing Brookfield Communications, Inc. v. West Coast Entm’t Corp., 174 F.3d 1036, 
1063-64 (9th Cir. 1999)).  

Most, but not all, judicial circuits recognize the initial interest confusion doctrine. See, 
e.g., Grotrian, 523 F.2d at 1341-42 (2d Cir. 1975); Checkpoint Sys., Inc. v. Check Point 
Software Techs., Inc., 269 F.3d 270, 294 (3d Cir. 2001); Elvis Presley Enters. Inc. v. Capece, 
141 F.3d 188, 204 (5th Cir. 1998); PACCAR Inc. v. TeleScan Techs., LLC, 319 F.3d 243, 253 
(6th Cir. 2003); Syndicate Sales, 192 F.3d at 638 (7th Cir. 1999); Brookfield, 174 F.3d at 
1063 (9th Cir. 1999); but see N. Light Tech., Inc. v. N. Lights Club, 97 F. Supp. 2d 96, 113 
(D. Mass. 2000) (“initial confusion . . . is not cognizable under trademark law in the First 
Circuit.”) (citing, inter alia, Astra Pharm. Prods. v. Beckman Instruments, Inc., 718 F.2d 
1201, 1207 (1st Cir. 1983)), aff’d, 236 F.3d 57 (1st Cir. 2001), cert. denied, 533 U.S. 911 
(2001). 
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point of sale that reveals no connection between the trademark 
owner and the infringer.13 

Despite the non-traditional nature of the doctrine, courts 
generally have analyzed non-Internet initial interest confusion 
cases by utilizing the same multi-factor test used for evaluating 
likelihood of confusion at the point of sale.14 For example, in Mobil 
Oil Corp. v. Pegasus Petroleum Corp.,15 the court considered initial 
interest confusion in connection with the “actual confusion” and 
“sophistication of purchasers” prongs of the Second Circuit’s 
traditional “Polaroid” likelihood of confusion test.16 The Mobil 
court deemed the likelihood that the defendant “would gain crucial 
credibility during the initial phases of a deal” to be probative of the 
existence of actual confusion between the plaintiff’s and 
defendant’s marks.17 The fact that the defendant’s customers were 
sophisticated oil traders was not dispositive, because such 
sophistication would not prevent potential purchasers from being 
“misled into an initial interest” in the defendant’s business.18 
Under that analysis, the likelihood of confusion test remains the 
same irrespective of whether the harm occurs pre-sale or at the 
point of sale. 

                                                                                                                 
 13. See, e.g., Eli Lilly & Co. v. Natural Answers, Inc., 233 F.3d 456, 464 (7th Cir. 2000) 
(initial interest confusion is actionable “even though the consumer realizes the true identity 
and origin of the product before consummating a purchase.”); McNeil-PPC, Inc. v. Guardian 
Drug Co., Inc., 984 F. Supp. 1066, 1074 (E.D. Mich. 1997) (“Even if the consumer realizes 
that the Arbor product is not the same as the national brand once he picks the product up 
off the shelf and reads the label, Defendant has already accomplished what it set out to do, 
which is to confuse the consumer at the point when he first reaches for the product on the 
shelf. It is at that point that the damage is done.”).  

 14. See, e.g., Checkpoint, 269 F.3d at 297 (the significance of initial interest confusion 
will vary from case to case and “courts should employ all the relevant [likelihood of 
confusion] factors and weigh each factor to determine whether in the totality of the 
circumstances marketplace confusion is likely.”). The multi-factor test for likelihood of 
confusion varies from circuit to circuit. The Second Circuit’s test considers: (i) the strength 
of the plaintiff’s mark, (ii) the similarity between the plaintiff’s and defendant’s marks, (iii) 
the competitive proximity of the two parties’ products in the marketplace, (iv) the likelihood 
that the plaintiff will “bridge the gap” and offer a product like the defendant’s, (v) actual 
confusion between the products among consumers, (vi) the defendant’s good faith (or lack 
thereof) in adopting its mark, (vii) the quality of the defendant’s product sold under the 
mark as compared to the plaintiff’s, and (viii) the sophistication of the relevant group of 
consumers. Polaroid Corp. v. Polarad Elecs. Corp., 287 F.2d 492, 495 (2d Cir. 1961). 

 15. 818 F.2d 254, 259-60 (2d Cir. 1987). 

 16. Mobil, 818 F.2d at 259-60 (citing Polaroid, 287 F.2d at 495).  

 17. Id. at 259. 

 18. Id. at 260; see also Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc., 109 F.3d 
1394, 1405 (9th Cir. 1997) (considering initial interest confusion under the sixth factor of 
the Ninth Circuit’s likelihood of confusion test, i.e., the factor addressing the type of goods 
and degree of care to be exercised by the purchasers, and suggesting that defendant’s use of 
plaintiff’s mark would capture “initial consumer attention” regardless of the degree of care). 
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III. INITIAL INTEREST CONFUSION 
ON THE INTERNET—DOMAIN NAME CASES 

A. Commercial Websites 

1. Development of the Initial Interest Confusion Doctrine 

Courts have widely embraced the initial interest confusion 
doctrine as well-suited to addressing the unauthorized use of 
another’s trademark as a domain name for a website promoting or 
offering for sale products or services.19 Typically, courts have found 
actionable initial interest confusion “‘when customers seeking a 
particular website are diverted by allegedly infringing domain 
names . . . to a competing website and then realize that the site 
they have accessed is not the one they were looking for.’”20  

For example, in Victoria’s Secret Stores v. Artco Equipment 
Co.,21 the district court found that the defendant’s sale of lingerie 
at a website under the domain name victoriassecrets.net created 
initial interest confusion with plaintiff’s VICTORIA’S SECRET 
mark.22 In dismissing the defendant’s arguments that consumers 
would not actually be confused once they accessed the website, the 
court observed that “[t]he use of a mark which misdirects 
consumers to a competitor’s goods constitutes infringement, even if 
consumers later dispel confusion on their own power or with the 
assistance of a disclaimer.”23 

In Brookfield Communications, Inc. v. West Coast 
Entertainment Corp.,24 one of the first reported cases to expressly 
apply the initial interest confusion doctrine in the context of the 
Internet (albeit in the context of metatags rather than domain 
names), the Ninth Circuit observed that “applying the law in the 
Internet context . . . require[s] a flexible approach.”25 In fact, courts 
appear to have heeded the Ninth Circuit’s admonition and have 
not adopted a uniform approach to applying an initial interest 
confusion analysis in cases involving domain names.  

 Some courts have followed the approach historically taken by 
courts in the non-Internet context and considered initial interest 
confusion resulting from the unauthorized use of a trademark as a 
domain name within one or more of the several factors in 

                                                                                                                 
 19. Initial interest confusion in the context of parody and criticism websites is 
discussed infra Section III(B). 

 20. Caterpillar Inc. v. Telescan Techs., LLC, No. 00-1111, 2002 WL 1301304, at *4 
(C.D. Ill. Feb. 13, 2002) (quoting Trans Union LLC v. Credit Research, Inc., 142 F. Supp. 2d 
1029, 1043-44 (N.D. Ill. 2001)).  

 21. 194 F. Supp. 2d 704 (S.D. Ohio 2002). 

 22. Id. at 728-29. 

 23. Id. at 729. 

 24. 174 F.3d 1036 (9th Cir. 1999). 

 25. Id. at 1054. 
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traditional tests for likelihood of confusion.26 For example, in 
Trans Union LLC v. Credit Research, Inc.,27 a case where the court 
found no evidence of actual confusion for purposes of its multi-
factor likelihood of confusion analysis, the court instead considered 
the likelihood that consumers would go to the defendant’s website, 
www.transunioncredit.com, looking for the plaintiff Trans Union 
LLC.28 

Other courts have concluded that domain name-related initial 
interest confusion results in a harm different from traditional 
infringement, for which the standard likelihood of confusion test is 
inappropriate or insufficient. After attempting to apply the Third 
Circuit’s traditional test for likelihood of confusion, the district 
court in Chatam International, Inc. v. Bodum, Inc.,29 determined 
that such analysis, “while instructive, is not itself enough” to 
resolve initial interest confusion cases involving domain names.30 
The court noted that certain of the traditional likelihood of 
confusion factors, such as the similarity of the plaintiff’s and 
defendant’s channels of trade, are “distorted by the modality of the 
Internet.”31 Further, the court observed that the likelihood of 
confusion test does not attempt to resolve the resulting confusion 
where there are two legitimate owners of the same mark, but only 
one owns the corresponding domain name.32 As a result, the court 
concluded, “[i]nitial interest confusion, factually and legally, is the 
gravamen of this case and of the broader problems presented by 
the exclusivity of domain names.”33 The Chatam court instead 
focused primarily on whether the plaintiff’s and defendant’s goods 
competed in the marketplace.34 

Similarly, the court in New York State Society of Certified 
Public Accountants v. Eric Louis Associates, Inc.35 not only held 

                                                                                                                 
 26. See, e.g., Trans Union LLC v. Credit Research, Inc., 142 F. Supp. 2d 1029, 1043-44 
(N.D. Ill. 2001) (discussing initial interest confusion within the “actual confusion” factor of 
likelihood of confusion test); PACCAR Inc. v. Telescan Techs., LLC, 319 F.3d 243, 253-54 
(6th Cir. 2003) (finding initial interest confusion relevant to similarity of marketing 
channels and “customer care” factors). 

 27. 142 F. Supp. 2d at 1043-44. 

 28. Id. 

 29. 157 F. Supp. 2d 549 (E.D. Pa. 2001), aff’d, No. 01-3422, 2002 WL 1589923 (3d Cir. 
July 19, 2002). 

 30. Id. at 557. 

 31. Id. at 556. 

 32. Id. at 557. 

 33. Id. 

 34. Id. at 558-59. Despite the Chatam court’s express statement that the Third 
Circuit’s multi-factor likelihood of confusion test was insufficient to resolve the case, the 
court’s initial interest confusion analysis focused on some of the key considerations of the 
traditional likelihood of confusion test, i.e., the similarity of the parties’ goods and their 
competitive proximity. Id. 

 35. 79 F. Supp. 2d 331 (S.D.N.Y. 1999). 
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that the defendant’s use of the plaintiff’s trademark as its domain 
name created a likelihood of confusion under the Second Circuit’s 
multi-factor Polaroid test, but also found, despite the presence of a 
disclaimer at the defendant’s website, that the defendant’s conduct 
“caused a likelihood of confusion because it created initial interest 
confusion.”36 The court stated that initial interest confusion 
warrants such distinct treatment “because it does not fit neatly 
within any of the eight Polaroid factors.”37  

A third approach taken in domain name cases is to apply the 
traditional likelihood of confusion test in its entirety to find initial 
interest confusion, which is “a distinct harm, separately actionable 
under the Lanham Act.”38 The Ninth Circuit thoroughly discussed 
this approach in Interstellar Starship Services, Ltd. v. EPIX, 
Inc.,39 concluding that while “actionable initial interest confusion 
on the Internet is determined, in large part, by the relatedness of 
the goods offered and the level of care exercised by the consumer . . 
. the remainder of the Sleekcraft [likelihood of confusion] factors 
complete the case-by-case inquiry necessary to evaluate initial 
interest confusion on the Internet.”40 

2. The Redundancy of the Initial Interest Confusion 
Doctrine 

(a) Infringement 
(1) Competing Goods and Services 

Although consumers potentially may be diverted by any 
unauthorized use of another’s trademark as a domain name, courts 
typically find actionable initial interest confusion only where the 
goods or services available at the junior user’s website are related 
to, or competitive with, the trademark owner’s goods or services.41 

                                                                                                                 
 36. Id. at 342. 

 37. Id.; see also OBH, Inc. v. Spotlight Magazine, Inc., 86 F. Supp. 2d 176, 190 
(W.D.N.Y. 2000) (same); Northland Ins. Cos. v. Blaylock, 115 F. Supp. 2d 1108, 1120 (D. 
Minn. 2000) (declining to apply initial interest confusion doctrine where defendant did not 
stand to “materially or financially gain from said initial confusion by trading in on the value 
of plaintiff’s mark to initially attract customers”). 

 38. J.K. Harris & Co. v. Kassel, 253 F. Supp. 2d 1120, 1123 n.2 (N.D. Cal. 2003). 

 39. 304 F.3d 936 (9th Cir. 2002). 

 40. Id. at 945 (citing Checkpoint Sys., Inc. v. Check Point Software Techs., Inc., 269 
F.3d 270, 296-97 (3d Cir. 2001)); BigStar Entm’t, Inc. v. Next Big Star, Inc., 105 F. Supp. 2d 
185, 207 (S.D.N.Y. 2000) (an analysis of initial interest confusion in a domain name case 
“rest[s] on the same Polaroid [likelihood of confusion] factors which guide[ ] the appraisal of 
other recognized forms of trademark infringement confusion”). 

 41. See, e.g., The Network Network v. CBS, Inc., 54 U.S.P.Q.2d 1150, 1170 (C.D. Cal. 
2000) (“Dissimilarity of goods and services resolves the initial interest confusion question.”); 
see also BigStar, 105 F. Supp. 2d. at 209-10 (initial interest confusion “presumably would 
not arise, or would be minimized, in circumstances where the products in question are used 
for substantially different purposes and therefore the merchants are not in close competitive 
proximity”); Strick Corp. v. Strickland, 162 F. Supp. 2d 372, 377 (E.D. Pa. 2001) (“[I]nitial 
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The mere diversion of consumers is not actionable. Rather, the 
trademark owner must suffer some resulting competitive harm, 
such as a likelihood that consumers will purchase goods from the 
junior user’s website instead of from the trademark owner.42 
Otherwise, all trademarks, regardless of their distinctiveness and 
fame, would be granted dilution-like protection against all 
commercial uses on the Internet.43 

The Ninth Circuit in Interstellar used APPLE as an example 
of the need to limit the initial interest confusion doctrine in the 
Internet context, observing that the doctrine likely does not allow 
APPLE computers to bar a hypothetical apple grower in 
Washington from maintaining a website under the domain name 
www.apple.com.44 Not only is the apple grower using the term 
“apple” in a generic or descriptive sense to accurately convey the 
contents of its website, but it also is highly unlikely that a 
consumer ultimately will abandon his intended visit to the website 
for APPLE computers simply because he stopped along the way at 
an apple grower’s website. As the district court observed in The 
Network Network v. CBS, Inc., a case involving the cable 
television channel The Nashville Network and a computer 
consulting company called The Network Network, “[u]nlikely 
indeed is the hapless Internet searcher who, unable to find 
information on the schedule of upcoming NASCAR broadcasts or 
‘Dukes of Hazzard’ reruns, decides to give up and purchase a 
computer network maintenance seminar instead.”45 Such 
diversions are an inevitable result of doing business under a 
common word like APPLE and not necessarily evidence of 
actionable confusion.46 
                                                                                                                                         
interest confusion is of greatest concern when products are in competition with each other . . 
. [w]here companies are non-competitors, initial interest confusion does not have the same 
consequence.”) (citing Chatam Int’l, Inc. v. Bodum, Inc., 157 F. Supp. 2d 549, 558 (E.D. Pa. 
2001)). 

 42. See, e.g., Interstellar, 304 F.3d at 945 (actionable initial interest confusion would 
result if “a rogue company adopts as its domain name a protected trademark and proceeds 
to sell goods similar to those offered by the trademark owner, [because] it necessarily free 
rides on the trademark owner’s goodwill”).  

 43. See id. at 943 (“[A]s a matter of law, all uses of www.epix.com do not generate 
initial interest confusion with the EPIX mark.”); but see People for Ethical Treatment of 
Animals, Inc. v. Doughney, 113 F. Supp. 2d 915, 919-20 (E.D. Va. 2000) (identically copying 
another’s trademark as a domain name “creates a presumption of likelihood of confusion 
among internet users as a matter of law”), aff’d, 263 F.3d 359 (4th Cir. 2001). 

 44. Interstellar, 304 F.3d at 944. 

 45. The Network Network, 54 U.S.P.Q.3d at 1170; see also Strick, 162 F. Supp. 2d at 
377 (“Internet surfers are inured to the false starts and excursions awaiting them and are 
unlikely to be dissuaded or unnerved when, after taking a stab at what they think is the 
most likely domain name for a particular web site guess wrong and bring up another’s web 
page.”) (citations omitted). 

 46. See The Network Network, 54 U.S.P.Q.2d at 1166 (“There is a difference between 
inadvertently landing on a website and being confused. Thousands of Internet users 
everyday take a stab at what they think is the most likely domain name for a particular 
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The Ninth Circuit surmised, however, that actionable initial 
interest confusion inevitably would result from the hypothetical 
apple grower’s expansion of its www.apple.com website to include 
the sale of computers.47 Even if consumers accessing the apple 
grower’s website never erroneously believe that the apple grower is 
affiliated with APPLE computers, they may decide to buy a 
computer from the apple grower rather than an APPLE 
computer.48 Such direct competition with APPLE computers 
unfairly trades on the goodwill that APPLE developed in 
connection with computers, while simultaneously denying Apple 
Computer the opportunity to sell computers under the 
www.apple.com domain name.49 

Although APPLE is a strong mark for computers, only one 
party can own and maintain a website at www.apple.com. This is 
one of the significant differences between the Internet and non-
Internet marketplaces, i.e., different companies often sell 
unrelated goods under the same trademark, but only one party can 
own and transact business under a given domain name. The 
inevitable result is that consumers often will access websites other 
than those they initially intend to access. The question is when is 
such a diversion actionable. Because www.apple.com is certain to 
attract consumers looking for apples and computers, how can 
courts discern which diversions cause confusion and which do not? 

As suggested by the reasoning of Interstellar, the common 
sense approach is that an apple grower should not be held liable 
for owning and selling apples under the domain name 
www.apple.com, but should be prohibited from selling computers 
at www.apple.com. Although Apple Computer likely would not be 
happy that the apple grower transacts business at www.apple.com, 
selling apples under a domain name incorporating the generic 
name for the grower’s product certainly cannot be deemed to be an 
“unfair practice” from which infringement law is intended to 

                                                                                                                                         
website . . . [and] it is inevitable that consumers will often guess wrong. . . . [T]he fact that 
afficionados of The Nashville Network may initially type ‘tnn.com’ into their browsers in the 
hope of locating Grand Ole Opry programming information does not, standing alone, 
demonstrate confusion.”); Strick, 162 F. Supp. 2d at 377 (“[A]ny confusion that a consumer 
may have when reaching Defendant’s web page rather than Plaintiff’s site is not legally 
cognizable.”); see also Simon Prop. Group L.P. v. mySimon, Inc., 104 F. Supp. 2d 1033, 1047 
(S.D. Ind. 2000) (“SPG does not and could not claim to have exclusive rights to the name 
‘Simon’ on the Internet. A user who is equally confused by mySimon, by ‘Simonsays,’ and by 
other Simon sites does not show legally relevant confusion.”). 

 47. Interstellar, 304 F.3d at 944. 

 48. Id. 

 49. Id. As the court explained, “[i]f a rogue company adopts as its domain name a 
protected trademark and proceeds to sell goods similar to those offered by the trademark 
owner, it necessarily free rides on the trademark owner’s goodwill”). Id. at 945.  
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protect trademark owners.50 However, hindering Apple Computer’s 
ability to control the goodwill of its mark with respect to computers 
is just as clearly unfair competition. The apple grower has every 
right to use the term “apple,” as long as he does not do so in a 
manner that takes unfair advantage of the computer company’s 
goodwill in APPLE. 

In most cases, many different factors must be considered to 
determine who may use another’s trademark as a domain name. 
For example, even though many consumers may go to United 
Airlines’ website www.united.com seeking information about 
United Van Lines, it is highly unlikely that United would prevail 
on an initial interest confusion theory. These two well-known 
companies operate disparate businesses, have coexisted for 
decades, and UNITED is an inherently weak mark. Even though 
only one of them can conduct business at www.united.com, the 
likely outcome of a dispute between the two parties is that 
ownership and use of the domain name is on a first-come, first-
served basis. But an entirely different analysis could result if a 
hypothetical start-up competitor of United Van Lines calling itself 
UNITED STATES VAN LINES maintained a website at 
www.united.com. 

(2) Traditional Likelihood of Confusion 
Applying the initial interest confusion doctrine in cases 

between competitors is duplicative and unnecessarily complicates 
the analysis. The various circuits developed likelihood of confusion 
tests to address precisely the sort of balancing of interests needed 
when courts must define the boundaries of trademark owners’ 
protectable rights in their marks as domain names. As Interstellar 
made clear, despite the unique nature of the Internet, “the 
different legal outcomes . . . are predicted by the Sleekcraft 
factors.”51 Except in the case of famous, fanciful marks protected 
under dilution law, trademark owners cannot make exclusive 
claims to their marks across all fields of goods and services.52 

In fact, several courts found traditional concepts of likelihood 
of confusion sufficient to resolve domain name cases prior to the 
introduction of the initial interest confusion doctrine in the 
Internet context. For example, although the Ninth Circuit in 
Brookfield applied the initial interest confusion doctrine to a 
metatag dispute, it utilized the traditional test for likelihood of 
confusion to resolve the domain name issues, stating that “[w]hen 

                                                                                                                 
 50. See Moseley v. V Secret Catalogue, Inc., 123 S. Ct. 1115, 1122 (2003) 
(“Infringement law protects . . . producers from unfair practices by an ‘imitating 
competitor.’”) (citing Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 163-64 (1995)).  

 51. Interstellar, 304 F.3d at 944. 

 52. See discussion of the FTDA, infra Section III(A)(2)(b). 
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a firm uses a competitor’s trademark in the domain name of its 
website, users are likely to be confused as to its source or 
sponsorship.”53 The district court in Green Products Co. v. 
Independence Corn By-Products Co.54 resolved a similar domain 
name dispute between competitors using a traditional 
infringement analysis.55 The court observed that a domain name is 
like a sign outside a store owned by the domain name owner: if the 
store falsely represents that the trademark owner’s goods are 
inside, there is a likelihood of confusion as to affiliation, source or 
sponsorship that harms the consumer and the trademark owner.56 

Relying on the traditional likelihood of confusion test in 
domain name cases involving competitors is consistent with the 
goals of infringement law reaffirmed by the Supreme Court in 
Moseley v. V Secret Catalogue, Inc., i.e., to “protect[ ] consumers 
from being misled by the use of infringing marks and also 
protect[ ] producers from unfair practices by an ‘imitating 
competitor.’”57 Even though consumers may be “misled” by the 
unauthorized use of a trademark as a domain name, the diversion 
only is actionable where the domain name is an “infringing mark.” 
Similarly, the use of another’s mark as a domain name is only 
“unfair” when “imitating competitors” obtain the benefits of the 
trademark owner’s goodwill and harm the trademark’s ability to 
designate a single source of goods and services. Resolving these 
issues requires the application of traditional concepts of likelihood 
of confusion. The introduction of the initial interest confusion 
doctrine in domain name cases merely diverts judicial focus from 
the proper analysis. 

Furthermore, characterizing the harm present in domain 
name cases as “initial interest confusion” arguably is a misnomer. 
The initial interest confusion doctrine as developed in non-Internet 
cases makes actionable the increased possibility of additional sales 
being made by the infringer, and lost by the trademark owner, as a 
result of the infringer’s misappropriation of the trademark owner’s 
goodwill. In some respects, that additional patronage actually 
occurs in the Internet setting because the consumer’s visit to the 

                                                                                                                 
 53. Brookfield Communications, Inc. v. West Coast Entm’t Corp., 174 F.3d 1036, 1066 
(9th Cir. 1999). 

 54. 992 F. Supp. 1070 (N.D. Iowa 1997). 

 55. Id. at 1075. 

 56. Id. at 1077-78; see also Playboy Enters. v. Asiafocus Int’l, Inc., No. CIV.A.97-734-A, 
1998 WL 724000, at *3 (E.D. Va. Apr. 10, 1998) (applying traditional multi-factor test to 
find likelihood of confusion, where defendant used variations of plaintiff’s well known 
PLAYMATE trademark as the domain names for various websites competitive with 
plaintiff’s men’s entertainment business). 

 57. 123 S. Ct. at 1122 (citing Qualitex Co. v. Jacobson Products Co., 514 U.S. 159, 163-
64 (1995)). 
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website is, in and of itself, akin to a “point of sale” at which there 
may be a likelihood of confusion.58 

The traditional likelihood of confusion test adequately defines 
the trademark owner’s scope of protection with respect to the 
unauthorized use of its mark as a domain name by competitors. 
The trademark owner is entitled to the Internet traffic to the 
junior user’s website when the likelihood of confusion factors weigh 
in its favor. In such instances, consumers might not continue on to 
the trademark owner’s website, and the junior user will be 
unjustly enriched at the expense of the trademark owner. By 
contrast, where the likelihood of confusion factors weigh in the 
junior user’s favor—typically, where the goods and services are 
dissimilar and non-competitive—consumers are not likely to 
abandon their quest for the trademark owner’s website following a 
visit to the junior user’s website. Unless the trademark owner is 
entitled to protection in the absence of a likelihood of confusion (as 
in the case of famous marks entitled to dilution protection), or 

                                                                                                                 
 58. For example, in Nissan Motor Co. v. Nissan Computer Corp., 89 F. Supp. 2d 1154, 
1164 (C.D. Cal. 2000), aff’d, 246 F.3d 675 (9th Cir. 2000), over 90% of the defendant’s 
advertising revenue from its website at nissan.com was due to advertisements primarily 
promoting automobile-related products and services competitive with those offered by the 
plaintiffs. The court stated that whether or not a visitor to the defendant’s website 
ultimately purchased an advertiser’s automotive products, the defendant derived 
advertising revenue as a result of the diversion of consumers’ initial interest in the 
plaintiffs’ NISSAN vehicles. Id. In this setting, “the defendant’s ‘product’ is the exploitation 
of customer confusion.” Id.; see also Chatam Int’l, Inc. v. Bodum Inc., 157 F. Supp. 2d 549, 
559 (E.D. Pa. 2001) (“[T]he Internet, in its presently exclusive construct, is itself a form of 
product.”), aff’d, No. 01-3422, 2002 WL 1589923 (3d Cir. July 19, 2002). The Nissan court 
applied a traditional multi-factor likelihood of confusion analysis and ruled that plaintiffs 
were likely to succeed on their trademark infringement claim. Id. 

 As the Nissan court observed, many website owners are paid by sponsors based on the 
number of visits to the website (or “hits”), irrespective of whether the consumer purchases 
the owner’s goods or services. The number of hits affects advertisers’ decisions to purchase 
advertising on or linked to the website because a website with greater consumer exposure 
typically is more attractive to advertisers. See Lisa E. Cristal, Web Abuse, in Trademark 
Law & the Internet, 331, 348 (Lisa E. Cristal & Neal S. Greenfield eds., 2d ed. 2001) 
(“Frequently visited sites can simply command higher advertising fees.”). A hit also can 
result in a “cookie” being placed on the consumer’s computer, which gives the owner of the 
website or its advertisers continuing access to the consumer and, potentially, the consumer’s 
personal information. Such access and information gleaned from cookies can allow website 
owners and their advertisers to more effectively tailor websites and advertisements to 
consumers’ interests and needs. 

 Thus, the unauthorized use of a trademark owner’s domain name does not just 
capture “initial interest” by luring consumers to another party’s website. Rather, the 
consumer potentially provides the infringer with a tangible benefit that was intended for 
the trademark owner, even if the consumer’s confusion as to source or affiliation has 
dissipated before purchasing any goods and services available at the infringer’s website. The 
trademark owner may lose the value of the website visit to the infringer because the 
consumer may not bother going to the trademark owner’s website. The infringer derives this 
value solely by misappropriating the goodwill of the trademark owner. See Qualitex Co. v. 
Jacobson Products Co., 514 U.S. 159, 163-64 (1995) (trademark law has traditionally 
provided protection against the misappropriation of the financial, reputation-based rewards 
associated with a desirable product). 
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there is a showing of bad faith under the ACPA,59 the junior user is 
as much entitled to the website visits as the senior trademark 
owner.60 

(b) FTDA 
The FTDA allows the owner of a famous mark to enjoin and 

seek damages for another party’s use of a mark that “causes 
dilution of the distinctive quality of the mark.”61 The FTDA defines 
“dilution” as “the lessening of the capacity of a famous mark to 
identify and distinguish goods and services,” regardless of the 
presence or absence of competition between the parties or 
likelihood of confusion.62 The legislative history of the FTDA 
indicates that Congress intended it to be applied in domain name 
cases.63 

Although the FTDA largely prohibits any party other than the 
trademark owner from conducting business under a famous mark, 
the nature of the Internet requires the owner of a well-known 
arbitrary mark like APPLE to tolerate an apple grower’s sale of 
apples at www.apple.com.64 By contrast, the owner of a famous 
fanciful mark like XEROX likely is the only party that can 
legitimately transact business at www.xerox.com and similar 
domain names.65 The Ninth Circuit acknowledged this broad scope 
of protection in Interstellar, surmising that actionable initial 
interest confusion probably results from any unauthorized use of a 
famous fanciful mark as a domain name in connection with the 
sale of goods and services, because such marks describe the source 
of only one company’s products.66  

In fact, the FTDA renders the initial interest confusion 
doctrine unnecessary where a famous fanciful mark is used as a 
domain name for a commercial website. Competition between the 
parties or similarity of goods and services is a prerequisite for a 
                                                                                                                 
 59. See discussion of the ACPA, infra Section III(A)(2)(c). 

 60. See, e.g., Interstellar Starship Servs., Ltd. v. EPIX, Inc., 304 F.3d 936, 945 (9th Cir. 
2002) (“Like Apple Computer . . . Epix has no exclusive claim to its trademark.”). 

 61. 15 U.S.C. § 1125(c)(1) (2003). 

 62. 15 U.S.C. § 1127 (2003). 

 63. See 141 Cong. Rec. S19312 (daily ed. Dec. 29, 1995) (“It is my hope that this 
antidilution statute can help stem the use of deceptive Internet addresses taken by those 
who are choosing marks that are associated with the products and reputations of others.”) 
(remarks of Sen. Patrick J. Leahy (D-Vt.)). Although the FTDA has been superceded by the 
ACPA as the cause of action of choice for trademark owners seeking remedies against 
unauthorized uses of their marks as domain names, a claim under the FTDA is still 
appropriate where a junior user uses a famous trademark in connection with sale of goods 
and services on the Internet. See Neal S. Greenfield, Trademark Dilution, in Trademark 
Law & the Internet, supra note 58 at 227, 245. 

 64. Interstellar, 304 F.3d at 944; see also discussion supra Section III(A)(2)(a)(1).  

 65. Id. at 943-44. 

 66. Id. 
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finding of initial interest confusion.67 As the court stated in The 
Network Network, “[d]issimilarity of goods and services resolves 
the initial interest confusion question.”68 However, actionable 
dilution may be found under the FTDA regardless of the presence 
or absence of competition or likely confusion.69 Thus, the FTDA is a 
potential cause of action when anyone but the owner of a famous 
fanciful mark sells goods or services under a domain name 
incorporating the famous mark.70 

(c) ACPA 
Congress enacted the ACPA in November 1999 to address “the 

bad-faith and abusive registration of distinctive marks as Internet 
domain names with the intent to profit from the goodwill 
associated with such marks—a practice commonly referred to as 
‘cybersquatting.’”71 One specific abuse the ACPA was intended to 
remedy is the misuse of domain names to intentionally divert 
customers to websites other than those for which they were 
looking, in order to gain an unfair competitive advantage by 
creating a likelihood of confusion.72 The key requirement to a 
finding of liability under the ACPA is that the defendant acted in 
bad faith, to be determined pursuant to the application of nine 
nonexclusive statutory factors.73 
                                                                                                                 
 67. See discussion supra Section III(A)(2)(a)(1). 

 68. The Network Network v. CBS, Inc., No. CV-98-1349 NM (ANX), 2000 WL 362016, 
at *9 (C.D. Cal. Jan. 18, 2000). 

 69. 15 U.S.C. §§ 1125(c)(1), 1127 (2003); see also Moseley v. V Secret Catalogue, Inc., 
123 S. Ct. 1115, 1122 (2003) (“Neither the absence of any likelihood of confusion nor the 
absence of competition . . . provides a defense to the statutory dilution claim.”). 

 70. Although the Supreme Court’s decision in Moseley appears to require proof of 
actual harm to a famous mark in order to prevail on an FTDA claim, the Court suggests 
that the junior user’s exact copying of the mark will be sufficient circumstantial evidence to 
demonstrate dilution. 123 S. Ct. at 1125. Presumably, a junior user’s transaction of business 
at a website under a domain name incorporating a mark identical to a famous fanciful mark 
(such as the xerox.com example discussed above) would constitute such circumstantial 
evidence.  

 71. Sporty’s Farm LLC v. Sportsman’s Market, Inc., 202 F.3d 489, 495 (2d Cir. 2000) 
(quoting S. Rep. No. 106-140, at 4 (1999)).  

 72. 15 U.S.C. § 1125(d)(1)(B)(i)(V) (2003). 

 73. See 15 U.S.C. § 1125(d)(1)(B)(i) (2003). The nine factors to be considered are: (i) the 
trademark or other intellectual property rights of the person, if any, in the domain name; 
(ii) the extent to which the domain name consists of the legal name of the person or a name 
that is otherwise commonly used to identify that person; (iii) the person’s prior use, if any, of 
the domain name in connection with the bona fide offering of any goods or services; (iv) the 
person’s bona fide noncommercial or fair use of the mark in a site accessible under the 
domain name; (v) the person’s intent to divert consumers from the mark owner’s online 
location to a site accessible under the domain name that could harm the goodwill 
represented by the mark, either for commercial gain or with the intent to tarnish or 
disparage the mark, by creating a likelihood of confusion as to the source, sponsorship, 
affiliation, or endorsement of the site; (vi) the person’s offer to transfer, sell, or otherwise 
assign the domain name to the mark owner or any third party for financial gain without 
having used, or having an intent to use, the domain name in the bona fide offering of any 
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Although courts have not required a showing of defendant’s 
bad faith to find actionable initial interest confusion, most domain 
name cases resolved by means of the initial interest confusion 
doctrine also have found that the defendant acted in bad faith.74 In 
fact, courts in some cases have found both actionable initial 
interest confusion and liability under the ACPA.75 Accordingly, the 
ACPA likely will be sufficient to resolve many cases in which 
plaintiffs otherwise might consider seeking recovery for 
infringement under an initial interest confusion theory. This is 
particularly so where the plaintiff and defendant are not clearly 
competitors or do not sell similar goods or services, since the text 
of the ACPA indicates that liability is “without regard to the goods 
or services of the parties.”76 

B. Parody and Criticism Websites 

1. Development of the Initial Interest Confusion Doctrine 

Courts also have used the initial interest confusion doctrine to 
resolve cases involving the unauthorized use of a trademark as the 
domain name for a website that parodies or criticizes the 
trademark owner. Although the use of another’s trademark in a 
parody or as a critique generally is permitted on a website,77 courts 
                                                                                                                                         
goods or services, or the person’s prior conduct indicating a pattern of such conduct; (vii) the 
person’s provision of material and misleading false contact information when applying for 
the registration of the domain name, the person’s intentional failure to maintain accurate 
contact information, or the person’s prior conduct indicating a pattern of such conduct; (viii) 
the person’s registration or acquisition of multiple domain names which the person knows 
are identical or confusingly similar to marks of others that are distinctive at the time of 
registration of such domain names, or dilutive of famous marks of others that are famous at 
the time of registration of such domain names, without regard to the goods or services of the 
parties; and (ix) the extent to which the mark incorporated in the person’s domain name 
registration is or is not distinctive and famous within the meaning of the FTDA. 15 U.S.C. § 
1125(d)(1)(B)(i-ix) (2003). 

 74. See, e.g., New York State Soc’y of Certified Public Accountants v. Eric Louis 
Assocs., Inc., 79 F. Supp. 2d 331, 341 (S.D.N.Y. 1999) (“[T]here is ample evidence of bad 
faith in this case.”); Caterpillar Inc. v. Telescan Techs., LLC, No. 00-1111, 2002 WL 
1301304, at *4 (C.D. Ill. Feb. 13, 2002) (finding bad faith for purposes of granting plaintiff 
attorney fees under the Lanham Act); OBH, Inc. v. Spotlight Magazine, Inc., 86 F. Supp. 2d 
176, 189 (W.D.N.Y. 2000) (discussing evidence that defendant did not act in good faith); 
PACCAR Inc. v. Telescan Techs., LLC, 319 F.3d 243, 254 (6th Cir. 2003) (finding “an intent 
to create the impression that the [defendant’s] web sites are sponsored by or affiliated with 
[the plaintiff].”). 

 75. See, e.g., Caterpillar, 2002 WL 1301304, at *4; Victoria’s Secret Stores v. Artco 
Equip. Co., 194 F. Supp. 2d 704, 723-24, 729 (S.D. Ohio 2002).  

 76. 15 U.S.C. § 1125(d)(1)(A) (2003). 

 77. See, e.g., Bear Stearns Cos. v. Lavalle, No. Civ.A. 3:00CV1900D, 2002 WL 
31757771, at *5 (N.D. Tex. Dec. 3, 2002) (observing that the defendant was permitted to 
criticize the plaintiff on its website) (citing Bally Total Fitness Holding Corp. v. Faber, 29 F. 
Supp. 2d 1161, 1165 (C.D. Cal. 1998)); OBH, Inc. v. Spotlight Magazine, Inc., 86 F. Supp. 2d 
176, 197 (W.D.N.Y. 2000) (“Had defendant[ ] used a domain name other than plaintiffs’ 
trademark . . . plaintiffs could not use the trademark laws to prevent him from criticizing 
The Buffalo News on his web site.”); People for Ethical Treatment of Animals v. Doughney, 
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have found actionable initial interest confusion where the domain 
name does not convey the website’s content or intent. In such 
instances, consumers are not likely to realize that the website is 
not sponsored by or affiliated with the trademark owner until they 
actually access the website.78 

OBH, Inc. v. Spotlight Magazine79 demonstrates the approach 
many courts have taken when analyzing domain name cases 
involving parody websites. The defendant in OBH maintained a 
website under the domain name www.thebuffalonews.com that 
was a self-described “parody and forum for discussion” of plaintiff’s 
newspaper, THE BUFFALO NEWS.80 The website contained 
satirical and critical comments concerning THE BUFFALO 
NEWS, as well as hyperlinks to other news-related websites.81 

In granting the plaintiff’s motion for a preliminary injunction, 
the district court rejected the defendant’s parody defense on the 
ground that the domain name failed to simultaneously convey the 
two contradictory messages required of a parody, i.e., “that it is the 
original, but also that it is not the original and is instead a 
parody.”82 Defendant’s use of the plaintiff’s exact trademark as its 
domain name only conveyed the first message and did not indicate 
to consumers that defendant’s website was not THE BUFFALO 
NEWS or affiliated with THE BUFFALO NEWS.83 Only when 
Internet users accessed the website would they realize it was a 
parody, by which time the defendant already would have 
succeeded in diverting users from the plaintiff’s website.84 A 
disclaimer on the website would not alleviate the initial interest 
confusion, since the confusion—not the parody—enticed Internet 
users to go to the defendant’s website.85 
                                                                                                                                         
263 F.3d 359, 366 (4th Cir. 2001) (“‘[A]n effective parody will diminish the risk of consumer 
confusion by conveying [only] just enough of the original design to allow the consumer to 
appreciate the point of the parody.’”) (citations omitted/alterations in original). 

 78. See, e.g., Doughney, 263 F.3d at 366-67 (“[A]n internet user would not realize that 
they were not on an official PETA web site until after they had used PETA’s mark to access 
the web page www.peta.org.”) (quoting People for Ethical Treatment of Animals v. 
Doughney, 113 F. Supp. 2d 915, 921 (E.D. Va. 2000)). 

 79. 86 F. Supp. 2d 176. 

 80. Id. at 182. 

 81. Id. at 182-83. 

 82. Id. at 191 (quoting Hormel Foods Corp. v. Jim Henson Prods., Inc., 73 F.3d 497, 503 
(2d Cir. 1996)).  

 83. Id. 

 84. Id.; see also Doughney, 263 F.3d at 366 (“To the extent that an alleged parody 
conveys only the first message, it is not only a poor parody but also vulnerable under the 
trademark law, since the customer will be confused.”) (citations omitted); Morrison & 
Foerster LLP v. Wick, 94 F. Supp. 2d 1125, 1134-35 (D. Colo. 2000) (“[T]he names of 
[defendant’s] web sites produce confusion. Only by reading through the content of the sites 
could the user discover that the domain names are an attempt at parody.”). 

 85. Id. at 190; see also PACCAR Inc. v. TeleScan Techs., LLC, 319 F.3d 243, 253 (6th 
Cir. 2003) (“A disclaimer disavowing affiliation with the trademark owner read by a 
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The OBH court also rejected the defendant’s First Amendment 
defense.86 Although the defendant had the right to use THE 
BUFFALO NEWS on its website to parody the plaintiff’s 
newspaper, the defendant was not permitted to use a domain 
name that suggested the defendant’s website was affiliated with 
the plaintiff’s newspaper.87 The court held that the use of another’s 
mark as a domain name, without more, suggests that it is for the 
purpose of source identification, rather than to convey a 
constitutionally protected satirical or critical message.88 In such 
instances, “trademark law generally prevails over the First 
Amendment.”89 

Finally, the OBH court disagreed with the defendant’s 
contention that the domain name www.thebuffalonews.com was 
not infringing because, as a parody, it was not used “in commerce” 
nor “in connection with the distribution or advertising of goods and 
services” for the purpose of finding trademark infringement under 
the Lanham Act.90 Regardless of whether goods and services are 
offered for sale on a website, “the national, and even international, 
nature of the Internet” makes the use of another’s trademark as a 
domain name a “use in commerce.”91 Further, the court found that 
defendant did use its domain name in connection with the 
distribution or advertising of goods and services because the 

                                                                                                                                         
consumer after reaching the web site comes too late.”); SNA, Inc. v. Array, 51 F. Supp. 2d 
542, 553 (E.D. Pa. 1999) (“[T]he relevant confusion that the domain name causes is drawing 
the web user to the site in the first place, and the disclaimer cannot fix that.”), aff’d sub 
nom., Silva v. Karlsen, 259 F.3d 717 (3d Cir. 2001); but see Taubman Co. v. Webfeats, 319 
F.3d 770, 777 (6th Cir. 2003) (where defendant used plaintiff’s mark as the domain name for 
a non-competitive, uncritical website, the “website and its disclaimer actually serve to re-
direct lost customers to [plaintiff’s] site that might otherwise be lost”).  

 86. Id. at 197. 

 87. Id. 

 88. Id. at 197-98; Morrison & Foerster, 94 F. Supp. 2d at 1135 (“Mr. Wick’s use of 
Morrison & Foerster’s mark as the domain name for his web sites is more analogous to 
source identification than to a communicative message.”); see also OBH, 86 F. Supp. 2d at 
198 n.13 (citing the domain name ballysucks.com as an example of an instance “where a 
domain name uses a trademark [i.e., BALLY] in such a way that it is part of a 
communicative message”) (citing Bally Total Fitness Holding Corp. v. Faber, 29 F. Supp. 2d 
1161, 1167 (C.D. Cal. 1998)); Taubman, 319 F.3d at 777 (defendant was permitted to use the 
critical domain name taubmansucks.com because “the First Amendment protects critical 
commentary when there is no confusion as to source, even when it involves the criticism of a 
business”). 

 89. Id. at 198 (citations omitted); see also Morrison & Foerster, 94 F. Supp. 2d at 1135 
(rejecting defendant’s First Amendment defense on the grounds that “[f]ree speech rights do 
not extend to labeling or advertising products in a manner that conflicts with the trademark 
rights of others”). 

 90. OBH, 86 F. Supp. 2d at 185-86 (citations omitted). 

 91. Id. at 186 (citing Planned Parenthood Fed’n of Am., Inc. v. Bucci, No. 97 Civ. 0629 
(KMW), 1997 WL 133313, at *3 (S.D.N.Y. Mar. 24, 1997), aff’d, 152 F.3d 920 (2d Cir. 1998)). 
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domain name made it more difficult for Internet users to locate 
plaintiff’s website and obtain plaintiff’s services.92 

Similarly, courts have held that a party using another’s 
trademark as the domain name for a website critical of the 
trademark’s owner must make the nature of the website clear from 
the domain name.93 Using a domain name that is “deceptive, 
confusingly similar, or identical” to a trademark owned by the 
party being criticized creates initial interest confusion by unfairly 
exploiting the fact that consumers will go to the website expecting 
it to be affiliated with or sponsored by the trademark owner.94 
While the First Amendment permits public criticism on a website, 
that website’s domain name cannot appropriate the criticized 
party’s goodwill in its trademark unless accompanied by words or 
phrases that are “unmistakably critical.”95 

2. The Redundancy of the Initial Interest Confusion 
Doctrine 

The ACPA is a more appropriate cause of action than initial 
interest confusion in domain name cases involving parody or 
criticism websites. The ACPA’s multi-factor test of bad faith best 
addresses the unique nature of the confusion present in parody 
and criticism domain name cases, i.e., that the trademark owner’s 

                                                                                                                 
 92. Id.; People for Ethical Treatment of Animals v. Doughney, 263 F.3d 359, 365 (4th 
Cir. 2001) (same). The OBH court also concluded that the hyperlinks on defendants’ website 
to other websites selling goods and services competitive with plaintiff’s business rendered 
the defendants’ use of the plaintiff’s trademark “in commerce” and “in connection with the 
sale of goods and services.” OBH, 86 F. Supp. 2d at 186; but see Taubman, 319 F.3d at 775 
(“As long as [defendant] has no commercial links on either of his websites . . . we find no ‘use 
in connection with the advertising’ of goods and services to enjoin, and the Lanham Act 
cannot be properly invoked.”). 

 93. See, e.g., The Bear Stearns Cos. v. Lavalle, No. Civ.A. 3:00CV1900D, 2002 WL 
31757771, at *5 (N.D. Tex. Dec. 3, 2002) (permitting defendant’s use of plaintiffs’ mark in 
domain names only where critical nature of website is clear, such as 
bearstearnscriminals.com); Bally Total Fitness Holding Corp. v. Faber, 29 F. Supp. 2d 1161, 
1167 (C.D. Cal. 1998) (permitting defendant’s use of ballysucks.com). 

 94. Bear Stearns, 2002 WL 31757771, at *5 (citing Morrison & Foerster, 94 F. Supp. 2d 
at 1131); see also SNA, Inc. v. Array, 51 F. Supp. 2d 542, 552-53 (E.D. Pa. 1999) (finding 
“initial confusion . . . [because] Internet users expect that a site with a domain name that is 
a trademark is somehow related to the owner of the trademark,” even if the “highly critical 
and mean-spirited” content of defendant’s website dispels any suggestion of affiliation with 
plaintiff), aff’d sub nom., Silva v. Karlsen, 259 F.3d 717 (3d Cir. 2001). 

 95. Bear Stearns, 2002 WL 31757771, at *6; see also Nissan Motor Co. v. Nissan 
Computer Corp., 231 F. Supp. 2d 977, 980 (C.D. Cal. 2002) (stating, in a case decided under 
the FTDA, that “[t]he goodwill that Nissan Motor has built up in the ‘Nissan’ mark ensures 
a steady stream of visitors expecting to find Nissan Motor at nissan.com and nissan.net. 
Critical commentary at nissan.com and nissan.net would exploit this goodwill in order to 
injure Nissan Motor.”); but see Northland Ins. Cos. v. Blaylock, 115 F. Supp. 2d 1108, 1119-
21 (D. Minn. 2000) (finding no likelihood of initial interest confusion where defendant 
maintained website at northlandinsurance.com that was critical of plaintiff Northland 
Insurance). 
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mark is being used in a deceptive manner to divert consumers and 
disparage the trademark.96 The key ACPA factor in such cases is 
the fifth factor, which addresses the defendant’s intent to mislead 
or confuse consumers into accessing a website that could tarnish 
the goodwill represented by the trademark owner’s mark.97 In 
decisions before and after the enactment of the ACPA, courts 
typically have found an intent to mislead consumers when the 
domain name owner uses a trademark owner’s mark, without 
more, as a domain name to divert consumers to a parody or 
criticism website.98 Such use of the mark exceeds the boundaries of 
First Amendment protection and unfairly deceives consumers into 
accessing a website harmful to the trademark owner’s goodwill. 

A parody or criticism website established under a domain 
name identical or substantially similar to another’s trademark is 
akin to a storefront sign bearing the store owner’s trademark that 
masks the presence of protesters inside complaining about the 
store’s owner. Customers unwittingly enter the store intending to 

                                                                                                                 
 96. See 4 McCarthy, supra note 7, § 25:78 at 25-276-77 (observing that the fifth “bad-
faith” factor under the ACPA “is intended to capture those cybersquatters who incorporate 
another’s trademark or service mark into their domain name for the purpose of diverting 
web users by confusing them into thinking that the bogus web site is one sponsored by the 
owner of the trademark or service mark”). 

 97. See 15 U.S.C. § 1125(d)(1)(B)(i)(V) (2003) (stating that a court may consider “the 
person’s intent to divert consumers from the mark owner’s online location to a site 
accessible under the domain name that could harm the goodwill represented by the mark, 
either for commercial gain or with the intent to tarnish or disparage the mark, by creating a 
likelihood of confusion as to the source, sponsorship, affiliation, or endorsement of the site”); 
see also 4 McCarthy, supra note 7, at 25-277-78 (“This factor embodies the traditional rule 
of trademark law that when there is proof that the junior user has done something to 
intentionally divert or confuse customers, the courts will use this, either via a presumption 
or as relevant evidence, that defendant was successful and that a likelihood of confusion 
exists.”); H.R. Rep. No. 106-412 at 12 (1999) (“Under this provision, a court may give 
appropriate weight to evidence that a domain name registrant intended to confuse or 
deceive the public in this manner when making a determination of bad faith intent.”). 

 98. See, e.g., Planned Parenthood Fed’n of Am., Inc. v. Bucci, No. 97 Civ. 0629 (KMW), 
1997 WL 133313, at *9 (S.D.N.Y. Mar. 24, 1997) (evidence indicated that “defendant chose 
his domain name and homepage with full knowledge and intent that some Internet users 
seeking to find plaintiff’s homepage would instead encounter his”), aff’d, 152 F.3d 920 (2d 
Cir. 1998); Jews for Jesus v. Brodsky, 993 F. Supp. 282, 304 (D.N.J. 1998) (“[T]he actions by 
the Defendant were willful and undertaken in bad faith, with full knowledge of and the 
intent to cause confusion.”), aff’d, 159 F.3d 1351 (3d Cir. 1998); OBH, 86 F. Supp. 2d at 189 
(finding evidence of bad faith where defendants adopted domain name “with full knowledge 
and intent that some Internet users seeking to find plaintiffs’ web site would instead be 
tricked into encountering [defendants’] web site”); People for Ethical Treatment of Animals 
v. Doughney, 113 F. Supp. 2d at 920 (finding likelihood of confusion and bad faith for 
purposes of ACPA where defendant “clearly intended to confuse, mislead and divert internet 
users into accessing his web site which contained information antithetical and therefore 
harmful to the goodwill represented by the [plaintiff’s mark].”); Morrison & Foerster, 94 F. 
Supp. 2d at 1132 (finding violation of ACPA where defendant’s use of plaintiff’s mark as a 
domain name for a parody website “demonstrates his intent to divert customers from 
[plaintiff’s] online location”); Caterpillar Inc. v. Telescan Techs., LLC, No. 00-1111, 2002 WL 
1301304, at *4 (C.D. Ill. Feb. 13, 2002) (finding actionable initial interest confusion and bad 
faith for purposes of ACPA liability). 
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purchase the store owner’s goods, only to be confronted by criticism 
of the store owner’s business practices. Because the customers 
already have accessed the website, i.e., are inside the store, they 
are a captive audience deprived, at least initially, of their free 
choice to decide whether to patronize the store or listen to 
protesters criticizing the store’s owner. Although the First 
Amendment permits such criticism, it also allows the store’s owner 
to maintain control over the shopping environment he establishes 
for his customers and prevent protesters from expressing 
themselves on his private property.  

By contrast, domain names conveying critical messages, such 
as www.ballysucks.com or www.bearstearnscriminals.com, are like 
protesters expressing their views on public property outside the 
store.99 In such instances, customers can choose of their own free 
will whether to remain outside and listen to the protesters or go 
inside the store and shop. Although the store’s owner must respect 
the protesters’ rights to express themselves, he retains control over 
the shopping environment provided in his store for his customers. 

Despite the consumer’s deception and the trademark owner’s 
loss of control over its goodwill, the nature of the harm resulting 
from domain names for parody and criticisms websites is outside 
the scope of protection historically provided by the initial interest 
confusion doctrine. Although the unauthorized use of the 
trademark owner’s mark as a domain name diverts consumer 
attention, the diversion is intended to convey a message regarding 
the trademark owner, rather than to compete with him in the 
marketplace.100 The multi-factor likelihood of confusion test also is 
not entirely appropriate in this context to analyze the potential 
harm to the trademark owner. For example, there is no similarity 
of goods and services, because only the trademark owner’s goods 
and services are at issue.  

Of course, many websites critical of the trademark owner also 
compete with the trademark owner, either by offering for sale the 
website owner’s goods or services or by providing hyperlinks to 
websites maintained by the trademark owner’s competitors.101 It is 
not necessary to apply the initial interest confusion doctrine in 
such instances, although some courts have done so.102 If the 
                                                                                                                 
 99. See Taubman, 319 F.3d at 778 (“The rooftops of our past have evolved into the 
[I]nternet domain names of our present. We find that the domain name [taubmansucks.com] 
is a type of public expression, no different in scope than a billboard or a pulpit.”). 

 100. See Strick Corp. v. Strickland, 162 F. Supp. 2d 372, 377 (E.D. Pa. 2001) (“[I]nitial 
interest confusion is of greatest concern when products are in competition with each other 
. . . [w]here companies are non-competitors, initial interest confusion does not have the 
same consequence.”) (citing Chatam Int’l, Inc. v. Bodum, Inc., 157 F. Supp. 2d 549, 558 (E.D. 
Pa. 2001)). 

 101. See, e.g., OBH, 86 F. Supp. 2d at 186; People for Ethical Treatment of Animals v. 
Doughney, 263 F.3d at 366. 

 102. See, e.g., OBH, 86 F. Supp. 2d at 190-91. 
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domain name makes clear on its face that the website is not 
affiliated with or sponsored by the rightful trademark owner (such 
as in the case of domain names for critical websites like 
ballysucks.com), there is no likelihood of confusion or actionable 
harm to the goodwill of the trademark owner.103 As demonstrated 
above, in the event harm results from the unauthorized use of a 
trademark as the domain name for a website offering competing 
goods and services, such harm can be adequately addressed using 
the traditional likelihood of confusion analysis, the FTDA and/or 
the ACPA.104 

IV. INITIAL INTEREST CONFUSION 
ON THE INTERNET—METATAG CASES 

A. Development of the Initial Interest Confusion Doctrine 

The other primary line of cases recognizing initial interest 
confusion on the Internet has developed from the unauthorized use 
of a trademark in website metatags.105 Such use of a trademark 
can cause Internet search engines to list a hyperlink to the 
unauthorized user’s website among the results generated by a 
consumer’s search engine query for the trademark. Even though 
the consumer knows which website will be accessed before leaving 
the search engine results page, courts have found actionable initial 
interest confusion because the consumer ultimately may choose to 
patronize the unauthorized user’s website instead of the 
trademark owner’s site.106 The junior user would not have had its 
site listed among the search engine results or gained the 
opportunity to obtain the consumer’s business, but for the use of 
the trademark in its metatags.107 
                                                                                                                 
 103. Taubman, 319 F.3d at 778 (“[Defendant] has a First Amendment right to express 
his opinion about [plaintiff] Taubman [in his domain name “taubmansucks.com], and as 
long as his speech is not commercially misleading, the Lanham Act cannot be summoned to 
prevent it.”). 

 104. See discussion supra Section III(A)(2). 

 105. Metatags are a part of HTML (hyper text mark up language), the code in which 
web pages are written. Website designers use metatags to describe and catalogue the 
contents of their websites. Although typically invisible to Internet users, Internet search 
engines can use metatags to find and rank websites that are potentially responsive to an 
Internet user’s search query. See generally, Lisa E. Cristal, Web Abuse, in Trademark Law 
& the Internet, supra note 58, at 331, 347-48; see also Playboy Enters., Inc. v. Welles, 7 F. 
Supp. 2d 1098, 1104 (S.D. Cal. 1998) (“Much like the subject index of a card catalog, the 
metatags give the websurfer using a search engine a clearer indication of the content of a 
website.”). 

 106. See, e.g., Brookfield Communications, Inc. v. West Coast Entm’t Corp., 174 F.3d 
1036, 1062 (9th Cir. 1999). 

 107. See, e.g., Playboy Enters., Inc. v. Welles, 78 F. Supp. 2d 1066, 1094 (S.D. Cal. 1999) 
(citations omitted) (stating that initial interest confusion is “a confusion of consumer 
attention” that may result when defendant’s use of plaintiff’s trademark in its metatags 
causes a search engine to list defendant’s website among the results to a search query for 
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In the seminal Brookfield108 decision applying initial interest 
confusion in the metatag context, the defendant used the plaintiff’s 
MOVIEBUFF mark in the metatags for defendant’s 
www.westcoastvideo.com website.109 The court acknowledged the 
absence of traditional confusion because the defendant did not use 
MOVIEBUFF as its domain name or in the text of its website.110 
Consumers going to www.westcoastvideo.com would know they 
were patronizing the defendant’s website and would have no 
reason to presume any affiliation with the plaintiff.111  

Nonetheless, the Ninth Circuit found that defendant’s use of 
MOVIEBUFF created actionable initial interest confusion “in the 
sense that, by using ‘moviebuff.com’ or ‘MovieBuff’ [in its 
metatags] to divert people looking for ‘MovieBuff’ to its web site, 
West Coast improperly benefits from the goodwill that Brookfield 
developed in its mark.”112 To illustrate the nature of the harm, the 
Brookfield court formulated its now-famous “billboard” analogy:  

                                                                                                                                         
plaintiff’s trademark), aff’d in part, 279 F.3d 796 (9th Cir. 2002); Playboy Enters., Inc. v. 
Netscape Communications Corp., 55 F. Supp. 2d 1070, 1083 (C.D. Cal. 1999) (“Internet 
users may experience ‘initial interest confusion’ when the results of their search include web 
sites not sponsored by the trademark holder.”). 

 108. 174 F.3d 1036 (9th Cir. 1999). 

 109. Id. at 1061. 

 110. Id. at 1062 (“Since there is no confusion resulting from the domain address, and 
since West Coast’s initial web page prominently displays its own name, it is difficult to say 
that a consumer is likely to be confused about whose site he has reached or think that 
Brookfield somehow sponsors West Coast’s web site.”). In fact, the Brookfield court explicitly 
rejected the applicability of the traditional likelihood of confusion test, stating that “the 
traditional eight-factor test is not well-suited for analyzing the metatags issue.” Id. at 1062 
n.24; see also J.K. Harris & Co. v. Kassel, 253 F. Supp. 2d 1120, 1124 (N.D. Cal. 2003) 
(“[Metatags are] not visible to consumers and, therefore, [are] not likely to cause consumer 
confusion.”) (citing Brookfield, 174 F.3d at 1062). 

Courts have also rejected the applicability of the ACPA to the metatag context. See Bihari v. 
Gross, 119 F. Supp. 2d 309, 316 (S.D.N.Y. 2000) (stating that “the plain meaning of the 
[ACPA] and its legislative history make [the] conclusion apparent” that the ACPA does not 
apply to metatags). 

Although a few reported decisions have found that the use of another party’s famous mark 
in metatags can give rise to liability under the FTDA, the defendants in these cases also 
used the famous mark as a domain name and in the text of the defendant’s website. See, 
e.g., Playboy Enters. v. Asiafocus Int’l, Inc., No. CIV.A. 97-734-A, 1998 WL 724000, at *8 
(E.D. Va. Apr. 10, 1998) (“[E]mbedding the trademarks PLAYMATE and PLAYBOY in the 
hidden computer source code . . . epitomizes the ‘blurring’ of PEI’s trademarks.”). It is 
uncertain, particularly in light of the Supreme Court’s ruling in Moseley that an FTDA 
claim requires a showing of actual harm (i.e., more than just a mere mental association with 
the plaintiff’s mark), whether a court would find a defendant liable under the FTDA for 
using a famous mark solely in the metatags of a website. It is difficult to see how a 
consumer could even make such a mental association in the metatag context, since the 
consumer never perceives the defendant’s use of the plaintiff’s mark. 

 111. Brookfield, 174 F.3d at 1062. 

 112. Id.; see Promatek Indus., Ltd. v. Equitrac Corp., 300 F.3d 808, 812-13 (7th Cir. 
2002) (“What is important is not the duration of the confusion, it is the misappropriation of 
Promatek’s goodwill. Equitrac cannot unring the bell.”); J.K. Harris, 253 F. Supp. 2d at 1124 
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Using another’s trademark in one’s metatags is much like 
posting a sign with another’s trademark in front of one’s store. 
Suppose West Coast’s competitor (let’s call it “Blockbuster”) 
puts up a billboard on a highway reading—”West Coast Video: 
2 miles ahead at Exit 7”—where West Coast is really located 
at Exit 8 but Blockbuster is located at Exit 7. Customers 
looking for West Coast’s store will pull off at Exit 7 and drive 
around looking for it. Unable to locate West Coast, but seeing 
the Blockbuster store right by the highway entrance, they may 
simply rent there. Even consumers who prefer West Coast 
may find it not worth the trouble to continue searching for 
West Coast since there is a Blockbuster right there. 
Customers are not confused in the narrow sense: they are fully 
aware that they are purchasing from Blockbuster and they 
have no reason to believe that Blockbuster is related to, or in 
any way sponsored by, West Coast. Nevertheless, the fact that 
there is only initial consumer confusion does not alter the fact 
that Blockbuster would be misappropriating West Coast’s 
acquired goodwill.113 
Not all unauthorized uses of trademarks in metatags have 

been found to constitute initial interest confusion. Where the 
junior user of a trademark has a good faith reason for using the 
mark in its metatags to index the legitimate content of its website, 
courts typically have deemed such use to be a permissible fair 
use.114 To evaluate the applicability of a fair use defense, courts 
have utilized tests for both “descriptive” fair use115 and 
“nominative” fair use.116 

Examples of instances in which courts have deemed the 
defendant’s use of plaintiff’s trademark in its metatags to be a fair 
use include where the defendant uses the plaintiff’s mark in a 

                                                                                                                                         
(“[T]he alleged use of Plaintiff’s trademark in the HTML code . . . allows Defendants 
initially to divert Plaintiff’s potential consumers to its web site.”).  

 113. Brookfield, 174 F.3d at 1064. 

 114. Playboy Enters., Inc. v. Welles, 7 F. Supp. 2d 1098, 1104 (S.D. Cal. 1998); Trans 
Union LLC v. Credit Research, Inc., 142 F. Supp. 2d 1029, 1039 (N.D. Ill. 2001) (citing 
cases); see also Brookfield, 174 F.3d at 1065 (“[W]e are not in any way restricting West 
Coast’s right to use terms in a manner which would constitute fair use under the Lanham 
Act.”). 

 115. See, e.g., Bihari, 119 F. Supp. 2d at 321-22 (stating that the “central 
considerations” in a determination of whether defendant’s use of plaintiff’s trademark in 
metatags is a “descriptive” fair use are “whether the defendant has used the mark (1) in its 
descriptive sense, and (2) in good faith.”). 

 116. See, e.g., Playboy Enters., Inc. v. Welles, 279 F.3d 796, 801 (9th Cir. 2002) (stating 
that the unauthorized use of a trademark in metatags is a permissible “nominative” fair use 
if (i) the product or service is not readily identifiable without using the trademark; (ii) only 
so much of the trademark is used as is reasonably necessary to identify the product or 
service; and (iii) the junior user does nothing that would suggest sponsorship or 
endorsement by the trademark owner). 
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descriptive sense;117 the defendant’s website is critical of plaintiff’s 
business activities;118 the defendant distributes the plaintiff’s 
products or has a similar legitimate business relationship with or 
connection to the plaintiff and its products;119 and defendant’s 
fame or notoriety stems from its affiliation with the plaintiff.120 
However, even where the defendant has a legitimate reason for 
using the plaintiff’s trademark, courts have not extended the fair 
use defense to so-called “cyberstuffing,” i.e., the excessive use of a 
trademark in a website’s metatags in an effort to obtain more 
prominent placement on a search engine result page.121 

B. Resolving Metatag Cases Without the 
Initial Interest Confusion Doctrine 

1. Practical Considerations 

The changing nature of the Internet may have rendered the 
initial interest confusion doctrine in the metatag context a cause of 
action without a harm. According to the Ninth Circuit’s decision in 
Interstellar Starship Services Ltd. v. Epix, Inc.,122 search engine 
results now are “largely irrelevant” to an initial interest confusion 
analysis.123 Until recently, the Ninth Circuit noted in dicta, “each 
search engine used its own algorithm, based on the domain name, 
website text, and the metatags, to arrange the results in a 
proprietary sequence.”124 Today, however, companies can pay 
search engines for “primary placement” among the results to 

                                                                                                                 
 117. Brookfield, 174 F.3d at 1066 (“The proper term for the “motion picture enthusiast” 
is “Movie Buff,” which West Coast certainly can use [in its metatags]. It cannot, however, 
omit the space.”) (emphasis in original). 

 118. Bihari, 119 F. Supp. 2d at 322; see also Welles, 279 F.3d at 804 (“[S]omeone 
searching for critiques of Playboy on the internet would have a difficult time if internet sites 
could not list the object of their critique in their metatags.”). 

 119. Trans Union, 142 F. Supp. 2d at 1040; see also Promatek, 300 F.3d at 814 (“The 
problem here is not that Equitrac, which repairs Promatek products, used Promatek’s 
trademark in its metatag, but that it used that trademark in a way calculated to deceive 
consumers into thinking that Equitrac was Promatek.”). 

 120. Welles, 7 F. Supp. 2d at 1104 (“[D]efendant’s use of the term Playmate of the Year 
1981 is descriptive of and used fairly and in good faith only to describe herself.”) (citations 
omitted). 

 121. See, e.g., SNA, Inc. v. Array, 51 F. Supp. 2d 554, 564 (E.D. Pa. 1999) (stating that 
when defendants repeated plaintiffs’ mark numerous times in the metatags of defendants’ 
website, “the court cannot find that this use is a . . . good faith effort simply to index the 
content of the website”), aff’d sub nom., Silva v. Karlsen, 259 F.3d 717 (3d Cir. 2001); see 
also Trans Union, 142 F. Supp. 2d at 1040 n.8 (“Significantly, only one ‘trans union’ metatag 
is embedded in the website, indicating that defendants have not engaged in ‘cyber-
stuffing.’”). 

 122. 304 F.3d 936 (9th Cir. 2002). 

 123. Id. at 945 n.10. 

 124. Id. 
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search engine queries for certain words.125 Accordingly, the Ninth 
Circuit concluded, “our initial interest confusion analysis does not 
depend on a given business’s payment or lack thereof to the 
various search engines.”126  

As the Interstellar court suggests, the results of search engine 
queries do not necessarily reflect the use of the searched 
trademark in the metatags of the listed websites. By simply paying 
a fee, websites that do not even use the searched trademark in 
metatags, as a domain name, or on the website itself can appear 
more prominently in search engine results than websites using the 
searched trademark. Yet it is difficult to argue that there should 
be a trademark-related cause of action against the owners of such 
websites because they do not use the trademark in question. 
Trademark infringement law protects against consumer 
confusion;127 whether search engine manipulation should be 
permitted is an issue of public policy.128 

Further, most search engines do not follow a straight calculus 
listing websites according to the frequency of the appearance of the 
search term in their metatags,129 especially because search engines 
have become more savvy to the strategies employed by website 
owners to manipulate search engine results.130 The search 
software and ranking methodologies used to generate query 

                                                                                                                 
 125. Id. 

 126. Id. 

 127. See, e.g., Moseley v. V Secret Catalogue, Inc., 123 S. Ct. 1115, 1122 (2003) (stating 
that unfair competition law prohibits uses of trademarks “that are likely to cause confusion 
about the source of a product or service”).  

 128. In fact, the Federal Trade Commission (FTC) recently recommended in a letter to 
seven search engine companies that “any paid ranking search results [should be] 
distinguished from non-paid results with clear and conspicuous disclosures.” Attachment to 
Letter of Federal Trade Commission to Gary Ruskin, Executive Director, Commercial Alert 
(June 27, 2002), available at http://www.ftc.gov/os/closings/staff/commercialalertattatch.htm. 
This letter was in response to a formal complaint filed with the FTC by the consumer group 
Commercial Alert, which claimed that the failure to disclose that “ads are ads” in search 
engine results “may mislead search engine users to believe that search results are based on 
relevancy alone, not marketing ploys.” Id. Nonetheless, it is not clear that such mistaken 
beliefs among Internet users constitute confusion as to sponsorship or affiliation for the 
purposes of trademark law. 

 129. See Lisa E. Cristal, Web Abuse, in Trademark Law & the Internet, supra note 58, 
at 331, 348 (“Not all search engines take metatags into account equally and some, such as 
Excite, do not index them at all.”); 4 McCarthy, supra note 7, § 25:69 at 25-155 n.4 (“Most 
search engines use a complex algorithm that reviews the number of times a word appears, 
weighing various factors such as the place within the web site where a word appears.”). 

 130. See Eric Goldman, “Deregulating Relevancy: Consumer Confusion and the 
Internet” 17 (draft manuscript dated July 7, 2003 accessed at 
http://www.law.berkeley.edu/institutes/bclt/ipsc/papers/IPSC_2003_Goldman.pdf) (“Publishers 
have far less control over their placement—both ranking and the words used to index 
them—than they want, and search engines do not blindly let publishers solely determine 
what content gets provided to searchers.”) 
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responses differ among search engines,131 and the same query run 
on different search engines likely will generate entirely different 
lists of results.132 One search engine may heavily weight domain 
names in its website rankings, while another may afford more 
significance to web page content. It has become increasingly 
difficult to use metatags to manipulate search engine results; by 
the end of 2002, only one major search engine gave metatags extra 
significance.133  

Finally, the typical consumer is vastly more experienced in 
using the Internet than at the time of the Brookfield decision. 
Brookfield’s “billboard” analogy suggests that an Internet user who 
does not know the address of his desired website might never find 
it if forced to sift through hyperlinks responsive to a search engine 
query.134 By contrast, today’s average Internet user is accustomed 
to “surfing” among hyperlinks and websites in a manner not at all 
analogous to getting on and off an actual highway.135 The harm 
caused by a misleading highway billboard is relatively significant, 
typically costing at least a few minutes of a driver’s time and 
effort. On the so-called “information superhighway,” a consumer 
can resume his search for a desired website with “one click of the 
mouse and a few seconds delay.”136 

2. Doctrinal Considerations 

Application of initial interest confusion in the metatag context 
extends the doctrine beyond its intended boundaries. As discussed 
above, courts developed the initial interest confusion doctrine to 
address three harms: (i) the initial diversion of the prospective 
customer’s interest; (ii) the potential effect of that diversion on the 
customer’s ultimate purchasing decision; and (iii) the initial 
credibility that may be accorded by the customer to the junior 
user’s goods and services.137 In fact, these harms never materialize 
when another party’s trademark is used solely in a website’s 
metatags. 

First, any original diversion of the consumer’s interest is made 
of the consumer’s own free will. A search engine does not take the 
                                                                                                                 
 131. Simon Prop. Group L.P. v. mySimon, Inc., 104 F. Supp. 2d 1033, 1042 (S.D. Ind. 
2000) (“Numerous search engines are available on the Internet. They employ a variety of 
criteria for selecting, categorizing, and displaying search results.”). 

 132. Id. (“Using common terms . . . in different search engines produces a range of 
different results.”). 

 133. Goldman, supra note 130, at 19-20. 

 134. Brookfield, 174 F.3d at 1064. 

 135. See, e.g., Bihari v. Gross, 119 F. Supp. 2d 309, 320 n.15 (S.D.N.Y. 2000) (“Use of the 
highway billboard metaphor is not the best analogy to a metatag on the Internet.”). 

 136. Id. 

 137. BigStar Entm’t, Inc. v. Next Big Star, Inc., 105 F. Supp. 2d 185, 207 (S.D.N.Y. 
2000) (citing Brookfield, 174 F.3d at 1063-64). 
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consumer directly to websites potentially responsive to a query for 
a given trademark. Rather, it generates a list of hyperlinks to 
websites for the consumer to consider, as well as some additional 
information describing the websites and their content.138 The 
consumer may choose to go to the trademark owner’s website, or to 
a competitor’s website. However, the consumer is not likely to go to 
a competitor’s website believing it to be the trademark owner’s 
website, unless the competitor has created confusion by using the 
trademark owner’s mark as its domain name or in its visible 
website content.139 Contrary to the Brookfield “billboard” analogy, 
the “driver” need not get off the “highway” to know that the two 
entities are unrelated. Any “diversion” of the consumer’s interest 
does not necessarily result from the consumer being misled; 
rather, it results from the consumer’s informed choice in selecting 
from a group of hyperlinks to websites.140 

Second, the unauthorized use of a trademark in a website’s 
metatags does not, in and of itself, create an impression of 
affiliation. Consumers typically do not even know when a website 
uses another’s trademark in its metatags because metatags are 
hidden from view. Further, the simultaneous listing of hyperlinks 
to multiple websites on a search engine results page, without 
more, does not necessarily signal to consumers that the websites 
are related.141 The Brookfield court acknowledged this, noting that 
in the context of search engine query results, when no confusion 
results from the domain name or website content, “it is difficult to 
say that a consumer is likely to be confused about whose site he 
has reached or think that [the trademark owner] somehow 
sponsors [the junior user’s] site.”142 Although metatags allow 
                                                                                                                 
 138. See Simon, 104 F. Supp. 2d at 1044 (observing that search engine results “will also 
include some additional descriptive information about the responsive sites. That 
information will help the user determine which ones are most promising for the purpose of 
the search.”). 

 139. See Bernina of Am., Inc. v. Fashion Fabrics Int’l, Inc., 57 U.S.P.Q. 2d 1881, 1883 
(N.D. Ill. 2001) (“If [defendant’s] website was not confusing to customers, then an injunction 
of [defendant’s] use of [plaintiff’s] trademarks in its metatags would be improper because 
such use merely directs customers to a location where they may purchase genuine branded 
goods from a reseller that does not hold itself out to be anything but an independent retailer 
unaffiliated with [plaintiff].”). As discussed supra Section III(A), the use of domain names or 
website content that create confusion is actionable under infringement law, the FTDA or the 
ACPA.  

 140. See Simon, 104 F. Supp. 2d at 1042-43 (“[C]onsumer[s] viewing search results will 
see much more than the domain names as the responses. One can reasonably expect that 
additional information will influence the consumer’s choice of sites.”). 

 141. See id. at 1044, 1047 (“Any Internet user is familiar with the confusion one 
confronts with . . . a welter of search results, but that confusion is the uncertainty about 
where to go next, not necessarily the confusion that is relevant for purposes of trademark 
law . . . SPG must show there is something different about mySimon that makes it more 
confusing than a level of perhaps inevitable confusion based solely on the name.”) (emphasis 
in original). 

 142. Brookfield, 174 F.3d at 1062.  
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consumers to consider listed websites in close proximity, there is 
no more representation made to the consumer of affiliation or 
sponsorship than in the context of a telephone book’s yellow pages. 

Finally, the reasonable consumer does not accord initial 
credibility to a website simply because it is listed among the search 
engine results in a query for the trademark owner’s mark. As 
discussed above, different search engines use different search 
methodologies, such that any given query will return a mixed bag 
of listings—some relevant and some irrelevant. Companies also 
can purchase favorable placement in search engine results. As a 
result, Internet users have become more discerning and have 
modified their expectations of search engines. Today’s Internet 
surfer/consumer does not necessarily assume that every result in 
response to a search engine query is even relevant, much less 
sponsored by the owner of the searched trademark.143 

While the Brookfield “billboard” analogy may be useful in the 
non-Internet context,144 choosing among search engine results for a 
trademark used in the metatags of various websites is better 
analogized to standing outside a store and finding that its 
competitors occupy the nearby stores. Assuming each competing 
store does business under its own unique trademark, the consumer 
can make an informed choice as to which store to patronize before 
entering. Although the presence of multiple stores creates stiff 
competition, the consumer can fairly consider each store on its own 
relative merits. The consumer is not deceived at any point during 
the decision-making process, and has no reason to believe that any 
of the stores are affiliated. At most, the consumer may form a 
mental association among the stores because they sell similar 
goods in the same geographical area. But courts consistently have 
held that a finding of likely confusion requires more than a 
showing that the junior user’s mark merely “calls to mind” the 
trademark owner’s mark.145 Further, as the Supreme Court stated 
in Moseley v. V Secret Catalogue, Inc.,146 a mere mental 
association is insufficient for a finding of dilution.147 

                                                                                                                 
 143. See, e.g., Bihari v. Gross, 119 F. Supp. 2d 309, 320 n.16 (S.D.N.Y. 2000) (when 
defendant’s websites listed on search engine result page did not use plaintiff’s mark as a 
domain name or in website content that created confusion, “[n]o reasonable person would 
believe that any of these . . . websites were sponsored or endorsed by [plaintiff]”) 

 144. In fact, the Brookfield court based its analogy on the facts of Blockbuster 
Entertainment Group, Division of Viacom v. Laylco, Inc., 869 F. Supp. 505, 513 (E.D. Mich. 
1994), which found trademark infringement where defendant, a video rental store, attracted 
customers’ initial interest by using a sign confusingly similar to its competitor’s, even 
though confusion would end prior to the point of sale. Brookfield, 174 F.3d at 1064. 

 145. See generally 3 McCarthy, supra note 7, § 23:9 (citing cases). 

 146. 123 S. Ct. 1115 (2003). 

 147. Id. at 1124 (“[T]he mere fact that consumers mentally associate the junior user’s 
mark with a famous mark is not sufficient to establish actionable dilution.”). 
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As demonstrated by the store analogy, the unauthorized use of 
a trademark in a website’s metatags is not likely to cause 
actionable harm. Consumers are not misled as to whose website 
they access, are not unintentionally diverted to the website against 
their will, and have no reason to accord the website undue 
credibility. In fact, consumers arguably benefit from a wider 
variety of choices in their purchasing decisions when multiple 
websites are listed in the results of a search engine query. The 
trademark owner faces increased competition, but it is competition 
based on the relative merits of its website in comparison with 
those of other websites. Trademark law provides relief only from 
competition that is unfair.148  

One of the fundamental principles of trademark law is that 
trademarks are not property rights in gross and do not receive 
absolute protection from copying.149 As the Supreme Court 
reaffirmed in Moseley, there can be no finding of liability in the 
absence of the harms intended to be addressed by infringement 
and dilution laws. The district court in Moseley found that the 
defendant’s use of VICTOR’S LITTLE SECRET did not infringe 
the plaintiff’s VICTORIA’S SECRET mark.150 Because there was 
no likelihood of confusion, use of the defendant’s mark necessarily 
created little risk of potential harm to consumers and did not 
constitute an unfair practice by an “imitating competitor.”151 
Further, despite the fame of the VICTORIA’S SECRET trademark, 
the Supreme Court ruled that there could not be actionable 
dilution in the absence of evidence that the goodwill of 
VICTORIA’S SECRET would be harmed by defendant’s use of 
VICTOR’S LITTLE SECRET.152 Thus, despite some similarity 
between the defendant’s and plaintiff’s marks, there could be no 
liability without evidence of harm to consumers, the plaintiff or the 

                                                                                                                 
 148. See, e.g., id. at 1122 (“Traditional trademark infringement law is a part of the 
broader law of unfair competition.”); see also Playboy Enters., Inc. v. Netscape 
Communications Corp., 55 F. Supp. 2d 1070, 1081 n.5 (C.D. Cal. 1999) (observing that 
courts “have generally confined legal protection to the trademark’s source identification 
function for reasons grounded in the public policy favoring a free, competitive economy”); 
Jonathan A. Weininger, Trademark Metatagging: Lanham Act Liability or Pareto 
Optimality? 23 Whittier L. Rev. 469, 499 (Winter 2001) (concluding that “in the absence of 
consumer perception of a tangible allegedly infringing mark, application of the initial 
interest confusion theory to the use of trademarks in metatags overly protects the rights of 
trademark holders to the detriment of competition”). 

 149. Netscape, 55 F. Supp. 2d at 1080-81 (“A trademark is not an omnibus property 
right or a monopoly on the use of the words in the trademark.”) (citing New Kids on the 
Block v. News Am. Publ’g, Inc., 971 F.2d 302, 306 (9th Cir. 1992)). 

 150. Moseley, 123 S. Ct. at 1120 (citing V Secret Catalogue, Inc. v. Moseley, No. 3:98CV-
395-S, 2000 WL 370525 (W.D. Ky. Feb. 9, 2000)). 

 151. Id. at 1122 (“Infringement law protects consumers from being misled by the use of 
infringing marks and also protects producers from unfair practices by an ‘imitating 
competitor.’”) (citing Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 163-64 (1995)). 

 152. Id. at 1124-25. 
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goodwill of the plaintiff’s mark. Absent such harm, any benefit 
gained by the defendant as a result of consumers’ mental 
association of VICTOR’S LITTLE SECRET with VICTORIA’S 
SECRET did not give rise to a cognizable cause of action under 
trademark law.153 

The reasoning of Moseley is fully applicable to cases involving 
the unauthorized use of a trademark in metatags. There is no 
likelihood of confusion because the listing of several distinct 
websites in a search engine result does not mislead consumers. 
While the trademark owner is subject to increased competition, 
each website competes on its own merits and not from a base of 
confusion. There also is no harm to the goodwill of the trademark 
owner’s mark because the consumer never sees the trademark 
used in metatags. Thus, any benefit that the metatag user receives 
from having a hyperlink to its website included in the same set of 
search results as the trademark owner does not harm the 
consumer, the trademark owner, or the goodwill in the trademark. 
Consistent with the principles set forth in Moseley, such mere 
association between the unauthorized metatag user and the 
trademark owner should not result in liability. 

V. CONCLUSION 

As the Internet has evolved, courts often have developed 
creative and novel approaches to address Internet-related legal 
issues. Nonetheless, the use of the initial interest confusion 
doctrine is unnecessary to resolve the cases in which courts have 
applied the doctrine. 

The nature of the Internet mandates that only one party can 
own a given domain name. Yet trademark owners do not have a 
monopoly over the use of their marks, and there are limits to the 
protection that trademark owners have against the use of their 
marks as the domain names of competing websites. To define the 
boundaries of protection, courts must consider, on a case-by-case 
basis, each dispute between a trademark owner and an 
unauthorized user of that trademark as a domain name. The 
balancing of interests required in these cases is best achieved 
using principles of traditional trademark infringement law, the 
FTDA and the ACPA. 

Further, Internet users have become sufficiently sophisticated 
that a search engine’s listing of multiple hyperlinks in response to 
a search engine query should not, by itself, create actionable 
confusion. The mere uncertainty that Internet users may have 
when deciding among several different hyperlinks listed in 
                                                                                                                 
 153. Id. at 1125 (declining to find actionable dilution where army officer seeing 
advertisement for defendant’s store made a “mental association” with plaintiff’s famous 
mark, but did not form any different impression of plaintiff’s store or mark). 
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response to a search engine query is not the confusion that is 
relevant for purposes of trademark law. A finding of liability 
requires some identifiable harm to the consumer or trademark 
owner or to the mark itself (if it is a famous mark for purposes of 
the FTDA). Accordingly, unless a responsive hyperlink or its 
related website content creates likely confusion as to affiliation, 
source or sponsorship, diverts consumers to a website they did not 
intend to patronize, or dilutes a famous trademark, the proper 
balancing of the goals of trademark law suggests that the 
unauthorized use of trademarks in metatags should not be 
prohibited. 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


